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Constitutionality of SB 1070/HB 576--Amendment to Unfair Sales Law

QUESTIONS

1. Does SB1070/HB 576 violate the Contract Clause of the United States
Constitution?

2. Does SB1070/HB 576 violate the Supremacy Clause of the United States
Constitution?

3. Does SB1070/HB 576 violate the Robinson-Patman Act?

4, Does SB1070/HB 576 conflict with Opinion 01-047 of the Attorney General?

OPINIONS

1. Without additional facts, we are unable to state whether SB 1070/HB 576 violates the
Contracts Clause of either the United States or Tennessee constitutions.

2. Becausethe United StatesBankruptcy Code preempts state law that directly conflictswith
it, aprohibition against the sale of “ bottled soft drinks” at bel ow cost where such saleis pursuant to court
order may violate the Supremacy Clause of the United States Constitution.

3. SB 1070 is not inconsistent with the provisions of the Robinson-Patman Act.

4, SB 1070 does not conflict with Opinion 01-047 of the Attorney General.

ANALYSIS

A. Background



SB 1070 amendsthe Unfair SalesLaw, Tenn. Code Ann. 88 47-25-201 et seq., which together with the
Robinson-Patman Act (formal ly known asthe Robinson-Patman Price Discrimination Act), 15U.S.C. 8
13aet seq., are both Depression-eraeffortsto prohibit certain types of price discrimination and below-cost
sales of commodities. Because of the economic climate in which these two statutory schemes were
enacted, some background regarding passage of both actsisin order. In the case of the Robinson-Patman
Act at leadt, thelegidation was prompted by therise of largeretall store chainsthroughout the United States
during the 1920sand 1930s. Theselarge corporationsthreatened their direct competitors, thesmaler retall
outlets (those we today somewhat prosaicaly refer to asMom-and-Pop-operations’), aswell ascertain
wholesalers and distributors, whom the chains were able to bypass by purchasing directly from the
manufacturers. Because of perceived weaknessesinthe 1914 Clayton Act,* Congressresponded in 1936
by passng aseriesof amendmentsto the Clayton Act, which amendments were then and are now known
asthe Robinson-Patman Act.? The following year, the Tennessee Genera Assembly passed the Unfair
Sales Law, which today remains largely unchanged.

Although cases brought under the Robinson-Patman Act arein decline andthe statute is viewed with some
skepticism, Sate“fair trade” laws continueto thrive® In Tennessee, for example, in addition to the Unfair
SalesLaw, the General Assembly also has passed the Unfair Cigarette SalesLaw, Tenn. Code Ann., 8
47-25-301, et seq.; the Petroleum Trade Practices Act, Tenn. Code Ann. 8 47-25-601, et seq., the
Motion Picture Fair Competition Act, Tenn. Code Ann. § 47-25-701, et seq., and theUnfair Milk Sales
Act, Tenn. Code Ann. § 53-3-201, et seq.

B. Unfair SalesLaw
The Unfair Sales Law declaresit to be the policy of the General Assembly that sales below cost

... with theintent or effect of inducing the purchase of other merchandise or of unfairly
diverting trade from acompetitor or otherwiseinjuring acompetitor, impair and prevent
fair competition, injure public welfare, and are unfair competition and contrary to public
policy, where the result of such advertisng, offers, or sdesisto tend to deceive or misead
any purchaser or prospective purchaser or to substantially lessen competition or
unreasonably restrain trade or to tend to create a monopoly in any line of commerce.

Tenn. Code Ann. § 47-25-203

! The Clayton Act, together with its better-known sibling, the Sherman Act, 15 U.S.C. 81, et seq. constitute two
legs of athree-legged federal antitrust enforcement stool. The third leg isthe Federal Trade Commission Act, 15 U.S.C.
88 41-51.

2 The Robinson-Patman Act is codified as a part of the Clayton Act and consists of an amended 15 U.S.C. §
13, together with 15 U.S.C. 88 133, 13b and 214, all of which were additions to the Clayton Act.

3 At onetime, as many as 45 states had passed some form of fair trade act, with a number of states, including
Tennessee, passing a number of such acts directed at particular commodities.



The Act defines” cost” and declaresthat violations of thislegidativepolicy are Class C misdemeanors. In
addition, the act provides for a private cause of action by allowing “any person damaged, or who is
threatened with loss or damage” to seek an injunction to restrain violations of the act. Tenn. Code Ann.
§47-25-206. Section 47-25-204 providesthat certain types of sales are exempt from coverage under
the Act. These exemptions include:

1 | solated sales not in the usual course of business,

Sales at advertised clearance sales,

Sales of highly perishable merchandise,

Imperfect, damaged or discontinued merchandise,

Sales as part of afinal liquidation of a business,

Sales to government entities,

Sales to meet the price of a competitor, and,
1 Sales pursuant to court order.
C. SenateBill 1070

Onitsface Senate Bill 1070 smply declaresthat the exemptions set out in Tenn. Code Ann. 8 47-25-204
and listed above shdl not apply to “bottled soft drinks” asthat term isdefined in Tenn. Code Ann. § 67-4-
402(a)(1). Asso defined, bottled soft drinks include:

... any and al nonal coholic beverages, whether carbonated or not, such as sodawater,
coladrinks, orangeade, grapeade, gingerale and the like, and all bottled preparations
commonly referred to as soft drinks of whatever kind or description which are closed and
sealed in glass, paper, meta, plastic, or any type of container or bottle, whether
manufactured with or without the use of syrup.

Tenn. Code Ann. § 67-4-402(a)(1)
D. Issues

1) Does SB 1070 violate the Contract Clause of the United States Constitution?



Both the United States and Tennessee Condtitutions contain aso-called Contracts Clause* Each prohibits
the passage of statutesthat “impair[s] the obligationsof contracts.” Tennessee’ sContracts Clauseaso
prohibits the passage of “retrospectivelaws.” A substantia body of case law hasarisen in this state that
interprets Tennessee' s Contracts Clause, and these cases often rely on the interpretation placed onthe U.S.
Condtitution’ sversion of the Contracts Clause. 1n each of these cases, however, the partiesto thelitigation
have presented aspecific set of facts upon which to baseachallengeto aspecific legid ative enactment of
the General Assembly. For instance, this Office recently defended the constitutionality of certain
amendments to the franchise inventory statute, Tenn. Code Ann. 8§ 47-25-1301, et seq., which, in generd,
governsthecontractua rel ationship between suppliersandretailersof certain statutorily-defined equipment.
Amendments enacted in 1999 contained specific language regarding the permissible and impermissible
contract terms between supplier and retailer. Asaresult of these amendmentsaparty who was operating
under pre-existing contracts asserted a Contracts Clause violation asapart of litigation between them.
Becausethe statutory amendmentswere specificintheir termsand because this Office had availabletoit
the contracts that were at issue, we were able to anayze the 1999 amendments and the contracts and
defend the statute’ s constitutionality based upon the facts before us.

In the case of SB 1070/HB 576, no such specificity is present, nor do we have before us for review
specific contracts or aset of hypothetical factsthat permits the kind of in-depth analysis required in our
consideration of congtitutional issues. Thisisespecialy truein the case of statutesthat fall under the
antitrust rubric, where the outcome of cases hinges on extensive and detailed development and andlysis of
gpecificfacts. Accordingly, based upon the information available to us, we are unable to state whether SB
1070/HB 576 may be subject to constitutiona challenge under the Contracts Clause of either the United
States or Tennessee constitutions and, more importantly, whether such a challenge, if made, would
succeed.

2) Does SB 1070 Violate the Supremacy Clause of the United States Constitution?

Tennesseeisbound by federd law pursuant to the Supremacy Clause of the United States Congtitution,
at. VI, d. 2, which providesthat thelaws and Condgtitution of the United States* shall be the Supreme law
of the Land; and the Judgesin every State shall be bound thereby.” The Supremacy Clause, therefore,
prohibits states from preempting or superseding federal law.

Statelaw isdisplaced by federal law under the supremacy clause where (1) Congressexpressy preempts
state law; (2) congressional intent to preempt is inferred from the existence of a pervasive
federd regulatory scheme; or (3) state law conflicts with federd law or interferes with the achievement of
congressional objectives. Hodges v. Delta Airlines, Inc., 4 F.3d 350, 352 (5th Cir. 1993).

Asoutlined above, one of the exemptionsin the Unfair SdesLaw isfor sdlesmade pursuant to court order,
i.e., sdesby aperson or entity when such saleis ordered by acourt may be below cost of theproduct and

“ Articlel, § 20 of the United States Constitution provides that “[n]o state shall . . . passany . .. law impairing
the obligation of contracts.” The Tennessee Constitution, Article 1, § 20 contains virtually identical language.



escape scrutiny under the Unfair SalesLaw. SB 1070/HB 576 would prohibit such exempt, bel ow-cost
sales, but only in the case of bottled soft drinks. The most common situation in which asale pursuant to
court order might occur isin the context of abankruptcy filed in federal court pursuantto 11 U.S.C. §
101, et seq., the Bankruptcy Code.

The Bankruptcy Codeisone of those comprehensive federd statuteswhich, in genera, preempts state law
whereconflictsexist. SeelnreCathleen M. Nation, 236 B.R. 150 (SD.N.Y.) “Nationa policy codified
in astatute of Congress such as the Bankruptcy Code must be given primacy over loca enactments and
private contracts.” In re Nation at 154.

In gpplyingthe provisonsof SB 1070/HB576, it isnot difficult to posit afact situationinwhich afederal
bankruptcy judge ordersthe trustee of abankrupt estate to sell the estate’ s assetsto pay creditors. The
estate happensto be abusiness, ether retail or wholesale, that sold, among other items, bottled soft drinks.
Thetrugtee, given the wide latitude he or she has over the estate, may believe that asde of the bottled soft
drink inventory can best benefit the estate and its creditors by selling the remaining inventory below the
bankrupt’scost. SB 1070/HB 576 would appear to prohibit such asale, thereby bringing it into conflict
with the Bankruptcy Code and the dutiesimposed on the trustee. Under these circumstances, it islikely
the bankruptcy court would find that the federa violates the Supremacy Clause of the United States
Constitution.

3) Does SB 1070 Violate the Robinson-Patman Act?

Thisopinion discussesthe history, background and purpose of the Robinson-Patman Act (15U.S.C. 8§
133, et seq.) insection A. above. With respect to theinterplay between thefederal below cost salesact
(Robinson-Patman) and Tennessee sUnfair Sales Law, this Office previoudy found the two statutory
schemesto be compatible. In Op. Tenn. Atty. Gen. 80-180 (March 26, 1980), an opinion dealing with
legidation regulating the sdles of pre-need funera services contracts, we stated that “an unfair saleslaw is
not inconsistent” with the federal law where * sales below costs are prohibited even to the point of
prohibiting certain kinds of rebates.”

4) Does SB 1070 Conflict With Opinion 01-047 of the Attorney General?

On March 26, 2001, this Officeissued Op. Tenn. Atty. Gen. 01-047, which dealt with SB 1547, a hill
amending the Tennessee Petroleum Trade Practices Act, Tenn. Code Ann. § 47-25-601, et seq. Inthat
opinion we suggested that SB 1547 was “ vulnerable to aconstitutional challenge.” Weso concluded
based on our belief that theredtrictivelanguageinthe bill would permit apetroleum dedler tofal withinthe
statute without a showing that his or her below cost sales intended to harm competition.

No suchinfirmity existsinthe Unfair SdesLaw. The stated legidative policy of the Unfair SalesLaw,
Tenn. Code Ann. 8§ 47-25-203, isthat abelow cost sdle must bewith “theintent or effect of inducing the
purchase of other merchandise or of unfairly diverting trade from acompetitor or otherwiseinjuringa
competitor, impair[ing] and prevent[ing] fair competition.” Accordingly, wefind SB 1070 doesnot conflict
with our prior opinion.
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